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The European Publishers Council (EPC) is a high-level group of Chairmen and CEOs of Europe’s leading 

media groups representing companies which are active in news media, television, radio, digital 

marketplaces, journals, e-Learning, databases and books.  We have been communicating with Europe’s 

legislators since 1991 on issues that affect the health and viability of journalistically driven media and 

publishing companies which uphold the freedom of expression, media diversity, and democratic debate 

in the European Union.  

 

This paper presents the EPC’s proposals to the new European Commission and Members of the 

European Parliament in order to deliver an appropriate framework for a sustainable and 

independent media sector to thrive in Europe in the digital era.  
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igital technology underpins the 

operations of publishers and 

broadcasters across the European 

Union. Our members have diverse products and 

services, often maintaining print editions in 

parallel with a range of digital news products. 

Innovation and leadership combine to build 

transformative publishing and media platforms 

delivering news, opinion, information, sport and 

entertainment. Revenues from subscriptions, 

from our digital marketplaces and advertising, 

support our investment in journalism and 

entertainment for a sustainable future of 

independently funded media in Europe. 

 

The news media sector is diverse and underpins 

democracy; it is highly innovative and embraces 

change; and a sector that has integrity and 

independence at its core.  

 

Despite all the business and regulatory 

challenges identified in this paper, EPC 

members demonstrate optimism about their 

place in society, where the values of a free and 

independent press still come through clearly as 

the drivers for media business leaders today. 

While some Internet users navigate directly to 

the website of news publishers and media 

companies, many access news, information and 

entertainment through the major online 

platforms that shape our modern economy, such 

as search engines (e.g. Google Search), social 

networks (e.g. Facebook) and news aggregators 

(e.g. Google News). Others choose to download 

our Apps, a source of growing revenues through 

subscriptions and contributions to support our 

products and services via the Apple and Google 

app stores.  

 

As a result, the fate of businesses in the 

publishing sector is held by a few multi-billion-

dollar non-EU companies that act as default 

gateways to reach EU citizens as they consume 

news content, information and entertainment. 

This creates direct and harmful economic 

consequences for the future of media and 

publishing through the dominance of these 

players; in particular, in data collection, either 

through the online digital advertising market 

dominated by Google and Facebook, or via the 

App Stores, dominated by Apple and Google. 

 

We welcome action taken by the last Commission to challenge the hegemony of dominant global 

platforms, but we urge the new Commission to put in place a framework for a pro-competitive digital 

economy in the EU. In particular, the way in which they create the rules of the game to their own 

advantage, with no transparency in the way in which they conduct business, thereby distorting 

competition. Unchecked, this increasing dominance is leading to abuses in two areas at the core of 

media and publishing businesses:  
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First and foremost, in order to assess possible 

remedies, regulators must define what these 

companies really are today.  

 

They define themselves as ‘big tech’ so they can 

delegate their responsibilities to their 

algorithms, implying always that their only 

recourse to intervention is through technical 

means. The platforms and services are of course 

technology-driven, but these companies do not 

sell technology; they sell advertising and/or act 

as payment service providers, often 

discriminating in favour of their own products 

and services. Given the fact that the services 

provided by these businesses have become 

essential services for billions of citizens, 

combined with the incentive for these platforms 

to curate and optimise the algorithms that 

define these platforms to drive maximum 

engagement by users, means that these are 

content-driven search and social networks. As 

such they should no longer be able to hide 

behind a ‘big tech’ moniker, claiming safe 

harbours created for passive intermediaries with 

a different purpose and instead accept the need 

for greater accountability and responsibility, 

in a clear legal framework, which address in 

particular the following: 

 

In programmatic advertising (where Google is dominant on both the buy side and sell 

side), where the biggest platforms (Google, Facebook and Apple) benefit from their 

dominance in data collection, enabling them to set the rules of the ad market in ways which 

favour their own business models. The ‘logged-in’ environments of these companies 

provides them with even greater amounts of data about their users which they combine 

with data collected across their networks, including from publishers’ readers, to enrich their 

datastores; which they use to create intelligence which is used to target advertising at users 

within and outside of their walled garden environments, and use to maximise customer 

sales via App Stores, and their market places. 

 

Forcing publishers to accept asymmetric business terms - for example refusing to 

enter negotiations with publishers about a commercial license to surface publishers’ 

content in search via the publisher’s neighbouring right, and mandating that publishers 

use the platforms’ own inefficient proprietary payment systems which charge 

exorbitant fees and provide no customer data to the publisher.  

 



 

 
 

Publishers compete for user attention and advertising spend with the very platforms that act as the 

gateway between them and consumers. The rise of audience based programmatic advertising has 

shifted focus from the context of the publisher, to data about the particular user which will be exposed 

to the ad. That has massively benefited data-rich platforms: Google and Facebook alone account for 

more than half of global digital ad spend1, while they capture 90% of the industry growth, squeezing 

news publishers that invest in high quality journalism. 2  Now that GDPR is in force and taking effect in 

the context of the processing of personal data for personalised advertising, it is vital that the 

requirements of the GDPR are applied as equally to dominant walled garden platforms as they are to 

independent publishers, taking into account that users have no real alternative to the services offered by 

market dominant global platforms. 

 

 

 

 

1. The digital advertising market has evolved organically, based on open protocols that do not 

adequately define the data and revenues that flow from advertisers to publishers. This has led to 

the growth of “ad tech taxes”, which take the form of opaque fees charged by various ad tech 

companies, with the cumulative effect that the publisher may end up receiving at most around 

30% of what the advertiser pays.3 At the centre of this opaque ecosystem is Google, which has 

grown organically - and through acquisitions - to span both the buy side, and sell side of the digital 

advertising market. This creates a situation whereby the dynamics by which auctions are run are 

unclear; data from those auctions is inconsistent and patchy and where Google is positioned to 

act in a way that enables it to both prioritise its own inventory, and outbid its rivals. 

 

 

 

2. Platforms refuse to enter commercial negotiations with news publishers for the use of copyright 

content in their products and services, despite that content being a vital input to the results and 

“feeds” that attract users to those platforms. This use of copyright content displaces the user 

 
1  S. Sluis, “Digital Ad Market Soars to $88 Billion, Facebook and Google Contribute 90% of Growth”, AdExchanger, 10 May 

2018, available at https://adexchanger.com/online-advertising/digital-ad-market-soars-to-88-billion-facebook-and-
google-contribute-90-of-growth/ 

2  See Cairncross Review, A Sustainable Future For Journalism, 12th February 2019, available at 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/779882/021919_DC
MS_Cairncross_Review_.pdf, p. 20. 

3  D. Pidgeon, “Where did the money go? Guardian buys its own ad inventory”, Mediatel Newsline, 4 October 2016, 

available at https://mediatel.co.uk/newsline/2016/10/04/where-did-the-money-go-guardian-buys-its-own-ad-inventory/ 

https://adexchanger.com/online-advertising/digital-ad-market-soars-to-88-billion-facebook-and-google-contribute-90-of-growth/
https://adexchanger.com/online-advertising/digital-ad-market-soars-to-88-billion-facebook-and-google-contribute-90-of-growth/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/779882/021919_DCMS_Cairncross_Review_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/779882/021919_DCMS_Cairncross_Review_.pdf
https://mediatel.co.uk/newsline/2016/10/04/where-did-the-money-go-guardian-buys-its-own-ad-inventory/


 

 
 

relationship from the publisher to the platform.4  As reading habits evolve,  news publishers are 

attracting more readers through subscriptions, but because of the rise in mobile devices (phones 

and tablets) sales go via the two dominant App Stores of Apple and Google, both of which oblige 

consumers to use tied proprietary payment systems.  This enables those platforms to own the 

customer relationship and the all-important data, but also to tax each financial transaction by an 

initial 30% commission.   

 

 

  

3. There is no transparency in the way in which the platforms conduct business: in particular how 

they collect or use data. There are no audited figures on the reach of their platforms, or on the 

revenues derived from publishers’ users. They use their own metrics, and there is no independent 

source of information in order to validate their businesses. There is no obligation even for Google 

search and news products to be Fair, Reasonable and Non-Discriminatory in the application of 

results (measured by viewability).  

 

 

 

4. The lack of basic market intelligence means that member states have no idea how much tax is 

owed on advertising impressions and financial transactions that are processed within their 

borders.  This enables the platforms to avoid paying tax in the countries in which they make 

profits (not based on from where the advertising was sold). If there were to be full transparency 

on for example the revenues derived from advertising in any one country, an accurate calculation 

could be made by tax authorities based on the overall gross profit of each company.  

 

 

 

 

In summary we invite the European Commission and Members of the European 

Parliament to continue their work to build a pro-competition digital economy that 

ensures that the benefits of digital technology are shared fairly between citizens, 

publishers and intermediaries that facilitate online activity, and to consider the following 

calls for action: 

 

 

 
4  According to a recent study Google made $ 4.7 billion from news through search and Google News. See M. Tracy, “Google 

Made $4.7 Billion From the News Industry in 2018, Study Says”, The New York Times, 9 June 2019, available at 

https://www.nytimes.com/2019/06/09/business/media/google-news-industry-antitrust.html 

https://www.nytimes.com/2019/06/09/business/media/google-news-industry-antitrust.html


 

 
 

1.   Ex ante Regulation of market dominant platforms: 
 

he European Commission should establish an ex ante regulatory regime specifically designed to 

tackle the challenges posed by market dominant platforms. This has to be tackled as a matter of 

urgency given the speed of change in the market. This should include: 

 

(i) Full transparency in the way in which the dominant platforms conduct business: in particular 

how they collect or use data.  

 

(ii) An obligation to provide audited figures on the reach on their platforms, or on the revenues 

derived from publishers’ users. 

  

(iii) Non-discriminatory access for legal publications and offerings to market dominant digital 

platforms including a prohibition of preferential treatment of own products and services of 

dominant platforms, e.g. mandating that publishers use the platforms’ own inefficient 

proprietary payment systems which charge exorbitant fees and provide no customer data to 

the publisher. 

 

(iv) Prohibition on asymmetric business terms, e.g. by refusing to enter negotiations with 

publishers about a commercial license to surface publisher’s content in search or social 

networks under the publisher’s neighbouring right. It is essential that market dominant 

platforms can no longer misuse their position in order to circumvent and avoid respect for 

industrial or intellectual property rights. 

 

(v) Recognising that the safe harbours for passive hosts in the eCommerce Directive have been 

abused by search engines and social networks, a new legal framework is required where 

regulators can request information from market dominant platforms, impose remedies and 

hold them to account. For example:  

o ensure that dominant platforms have clear responsibilities and liabilities when it 

comes to the third-party content which is uploaded anonymously, or without 

permission of the content owners.   

o Search engines and social networks should be required to ascertain who their users are 

and should not be allowed to abuse data protection rights to avoid compliance with 

notice and take down requirements. 

o This liability should extend to statutory requirements for dealing with disinformation, 

state-sponsored propaganda, political advertising and illegal content online. So-called 

fake news, and fake science, undermine the right of citizens to be informed and 

participate in democratic elections.  
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(vi) Require full algorithmic transparency and notice to prevent discrimination on Fair, 

Reasonable and Non-Discriminatory terms; first, with regard to ranking so that users can 

evaluate why a particular news story is prioritised over another on search or social networks 

and require that professional journalistic content is prioritised. Secondly an obligation to give 

Publishers notice within a reasonable time of any change in its algorithm and explain how it 

might affect ranking.  

 

 

2.   Competition Policy 
 

The EPC urges the Commission to scale up its antitrust enforcement against market dominant 

platforms whose conduct departs from competition on the merits of service, rather than sheer scale. 

● Enforcement can be made highly effective through the imposition of appropriate remedies: 

 

(i) Data-related remedies (e.g. data portability, data interoperability, full protocol 

interoperability) 

(ii) Restorative Remedies and  

(iii) Greater use of Structural Remedies (such as breaking up dominant platforms or 

segregating datasets, as in the Facebook case in Germany). 
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● Major online platforms in the digital advertising ecosystem should be required to provide 

advertisers and publishers with log-level auction data in a consistent, standardised form, in order 

to enable transparent auditing of revenue flows in the digital advertising market.  

 

● Launch a market investigation to explore whether the major online platforms’ accumulation 

of vast troves of data results in abuse of market power either in consumer-facing markets 

where they offer “free” services or in digital advertising where they compete with news 

publishers.  

 

● Investigate Apple’s conduct with regard to their App Store and ensure that any remedies 

imposed are not limited to the specific case of Spotify, and apply to all App Stores which must be 

required to offer alternative payment methods, remove marketing restrictions and ensure 

publishers have full access to all data about their subscribers.  

 

● Launch an investigation specifically into Google’s dominance of the programmatic 

advertising market, and specifically take action to end their dual activity in both their buy 

side and sell side operations. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 
 

 

 

 

 

n light of the above, the EPC would like to present its Policy Vision for the next European Commission 

and European Parliament, including specific proposals to support high-quality journalistic content, 

harness the challenges posed by the digital economy and overall maximise consumer welfare through 

a combination of modernising competition policy and targeted regulation. 

 

1. Modernising competition policy in the platform economy 
 

The unique characteristics of the platform economy, namely 

extreme returns to scale, strong economies of scope, 

significant network externalities and the increased use of data, 

mean that competition typically takes place “for” the market 

instead of “in” the market.5 The effect is that once the market 

tips in favour of the winner it becomes extremely difficult for 

potential rivals to displace the incumbent.  

 

To prevent the tech giants from maintaining a position from 

which they can abuse their market power, it is crucial that 

barriers to entry are low and new rivals can compete for the 

market. The EPC urges the Commission to follow the 

recommendations of the Expert Report on Competition Policy 

in the Digital Era (the “Expert Report”) in order to keep digital 

markets open to competition.  

 

 

a) Antitrust Enforcement 

b) Regulation 

c) Merger review 

d) App Stores and competition in payment systems 

 

 

 

 
5 J. Cremer, Y-A. de Montjoye & H. Schweitzer, Competition Policy for the digital era, available at 

http://ec.europa.eu/competition/publications/reports/kd0419345enn.pdf 
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a) Antitrust Enforcement 

 

The EPC urges the Commission to scale up its 

antitrust enforcement against platforms whose 

conduct departs from competition on the merits 

of service, rather than sheer scale. 

● The Commission should ensure that 

online platforms do not raise barriers to 

entry to new competitors, e.g. by 

impeding user multi-homing or 

increasing switching costs. 

● A particularly problematic pattern of 

conduct involves online platforms 

leveraging their power in one market to 

foreclose adjacent markets, as in the 

case of Google Shopping. In the absence 

of an objective justification such 

leveraging should be condemned. 

● Many online platforms exercise a dual 

role, acting as both regulators and 

participants on their platform (e.g. 

marketplaces that also promote their 

own private brands). 

● The Commission should ensure that 

such platforms do not use their quasi-

regulatory power or their superior access 

to data (as in the case of the ongoing 

Amazon probe) to determine the 

outcome of competition on their 

platform. 

 

The Commission should ensure that such 

enforcement is effective through the 

imposition of appropriate remedies.  

● Data-related remedies (e.g. data 

portability, data interoperability, full 

protocol interoperability) are useful in 

encouraging multi-homing and/or 

switching. 

● In light of the significance of network 

effects in digital markets, the  

Commission should consider adopting 

restorative remedies that help restore 

competition. 

● Recent experience from Google Shopping 

shows that behavioural remedies present 

significant challenges and may not 

deliver the expected results.6 Greater use 

of structural remedies, such as breaking 

up dominant platforms or segregating 

datasets, as in the Facebook case in 

Germany7 is encouraged.  

● Enforcement must be timely, or by the 

time a decision is adopted the market will 

have already tipped in favour of a single 

company. The EPC welcomes the recent 

Commission decision imposing interim 

measures on Broadcom and encourages 

the Commission to make greater use of 

its powers in appropriate cases. 
 

 

 
6 Google Shopping ‘positive’ changes repudiated by 

rivals, mlex, available at 
https://www.mlex.com/GlobalAntitrust/DetailView.as
px?ppo=23&cid=1092831&siteid=190&rdir=1 

7 Bundeskartellamt prohibits Facebook from combining 
user data from different sources, 7 February 2019, 
available at Bundeskartellamt, link here.  

https://www.mlex.com/GlobalAntitrust/DetailView.aspx?ppo=23&cid=1092831&siteid=190&rdir=1
https://www.mlex.com/GlobalAntitrust/DetailView.aspx?ppo=23&cid=1092831&siteid=190&rdir=1
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2019/07_02_2019_Facebook.html


 

 
 

b) Regulation 
 

In addition to heightened antitrust enforcement, the European Commission should consider 

establishing an ex ante regulatory regime specifically designed to tackle the challenges posed by 

market dominant platforms8. 

 

● While competition law is useful as a background regime, antitrust enforcement is ad hoc and may 

take years to result in meaningful outcomes, with the risk that in the meantime competition may 

have been irreparably distorted.  

●  An ex ante regulatory regime could complement the existing competition law framework, 

entrusting appropriate regulatory authorities with the day-to-day task of providing guidance to 

market operators, monitoring suspicious conduct and taking swift action to prevent market 

distortion.  This should include changes to the way that data is held in the advertising bid stream 

to allow publishers, advertisers and consumers to audit data and financial flows. 

 

Ex ante Regulation has to be tackled as a matter of urgency given the speed of change in the market 

and should include: 

 

(i) Full transparency in the way in which the dominant platforms conduct business: in particular how 

they collect or use data.  

 

(ii) An obligation to provide audited figures on the reach on their platforms, or on the revenues 

derived from publishers’ users.  

 

(iii) Non-discriminatory access for legal publications and offerings to market dominant digital 

platforms including a prohibition of preferential treatment of own products and services of 

dominant platforms, e.g. mandating that publishers use the platforms’ own inefficient 

proprietary payment systems which charge exorbitant fees and provide no customer data to the 

publisher. 

 

(iv) Prohibition on asymmetric business terms, e.g. by refusing to enter negotiations with 

publishers about a commercial license to surface publisher’s content in search or social networks 

 
8 See also Unlocking Digital Competition, Report of the Digital Competition Expert Panel, March 2019, available at 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785547/unlocking_
digital_competition_furman_review_web.pdf; Report: Committee for the Study of Digital Platforms - Market Structure 
and Antitrust Subcommittee, 1 July 2019, George J. Stigler Center for the Study of the Economy and the State, available at 
https://research.chicagobooth.edu/-/media/research/stigler/pdfs/market-structure-
report.pdf?la=en&hash=E08C7C9AA7367F2D612DE24F814074BA43CAED8C 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785547/unlocking_digital_competition_furman_review_web.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785547/unlocking_digital_competition_furman_review_web.pdf
https://research.chicagobooth.edu/-/media/research/stigler/pdfs/market-structure-report.pdf?la=en&hash=E08C7C9AA7367F2D612DE24F814074BA43CAED8C
https://research.chicagobooth.edu/-/media/research/stigler/pdfs/market-structure-report.pdf?la=en&hash=E08C7C9AA7367F2D612DE24F814074BA43CAED8C


 

 
 

under the publisher’s neighbouring right. It is essential that market dominant platforms can no 

longer misuse their position in order to circumvent and avoid respect for industrial or intellectual 

property rights. 

 
(v) Recognising that the safe harbours for passive hosts in the eCommerce Directive have been 

abused by search engines and social networks, a new legal framework is required where 

regulators can request information from market dominant platforms, impose remedies and hold 

them to account. For example:  

o ensure that dominant platforms have clear responsibilities and liabilities when it comes 

to the third-party content which is uploaded anonymously, or without permission of the 

content owners.   

o Search engines and social networks should be required to ascertain who their users are 

and should not be allowed to abuse data protection rights to avoid compliance with notice 

and take down requirements. 

o This liability should extend to statutory requirements for dealing with disinformation, 

state-sponsored propaganda, political advertising and illegal content online. So-called 

fake news, and fake science, undermine the right of citizens to be informed and participate 

in democratic elections.  

 

(vi) Require full algorithmic transparency and notice to prevent discrimination on Fair, Reasonable 

and Non-Discriminatory terms; first, with regard to ranking so that users can evaluate why a 

particular news story is prioritised over another on search or social networks and require that 

professional journalistic content is prioritised. Secondly an obligation to give Publishers notice 

within a reasonable time of any change in its algorithm and explain how it might affect ranking.  

 

 

c) Merger review 

 

The Commission should also address the issue of “killer acquisitions”, where dominant platforms acquire 

start-ups with a significant competitive potential. 

● The Commission should consider introducing alternative jurisdictional thresholds (e.g. based on 

the value of the transaction) to ensure that such acquisitions are duly scrutinised. 

● The substantive assessment of the merger should be heightened to take due account of the 

competitive potential of the target company. 

 

 

 

 



 

 
 

d) App Stores and competition in payment systems 

 

The shift of advertising revenues to a duopoly combined 

with the ad tech tax has led many news publishers to rely on 

direct user payments, e.g. in the form of subscriptions that 

unlock paywall-protected content. But the anti-competitive 

practices of another tech giant, Apple, impede news 

publishers’ ability to monetise their content through 

subscriptions. 

● News readers increasingly consume news on mobile 

devices. In Europe more than 26% of mobile devices run on iOS, Apple’s operating system. 9 

Apple’s App Store is the only official app store for iOS devices. That means that Apple is the 

gatekeeper between app developers (e.g. news publishers that offer apps) and iOS users, the 

most profitable mobile user base.10 

● Apple’s policy requires that app developers use exclusively Apple’s In-App Payment (IAP) to 

process payments of iOS users, on face removal from the App Store, and prohibits any referral to 

alternative payment methods. 

● Apple’s tie of its payment solution to the App Store results in significant consumer harm. It leads 

to increased costs and prices for digital content (Apple charges app developers an exorbitant 30% 

fee on subscription revenue which may be passed on to iOS users) and a lack of innovation, arising 

from the absence of alternative payment methods and from news publishers’ deprivation of 

valuable user data that could be used to improve user experience.  

● The Commission is urged to investigate Apple’s conduct and ensure that any remedies imposed 

are not limited to the specific case of Spotify. Apple must be mandated to allow alternative 

payment methods and remove marketing restrictions.  

 
 

2. Understanding the role of data  
 

n the platform economy, data is often an indispensable input for the provision and improvement of 

online services. The competitiveness of companies in digital markets may thus depend on their ability 

to have access to relevant data. Indeed, valuable troves of data are powering innovation in AI and 

 
9 http://gs.statcounter.com/os-market-share/mobile/europe 

10 AutoriteitConsument&Markt, “Market study into mobile app stores”, 11 April 2019, available at 

https://www.acm.nl/sites/default/files/documents/market-study-into-mobile-app-stores.pdf, p. 27. 
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machine learning, putting companies which have acquired vast quantities of data, often covertly, in 

preeminent competitive positions. 

 

● The Commission should launch a market investigation to explore whether the major online 

platforms’ accumulation of vast troves of data results in market power either in consumer-facing 

markets where they offer “free” services or in digital advertising where they compete with news 

publishers. 

● The Commission should assess the extent to which GDPR is being abused by dominant online 

platforms as a reason NOT to provide advertisers and publishers with basic auction data 

information, which is essential to conduct financial audits, assess performance, and understand 

which advertisers are bidding for advertising impressions 

● A related issue is whether platforms engage in conduct that deprives their competitors of crucial 

data while reinforcing their own data advantage11  

● Merger decisions should consider thoroughly whether the combination of datasets may lead to 

market power. Past merger decisions did not sufficiently appreciate the significance of data. 

When the merged entity’s statements regarding possible future combination of datasets are 

proven false12, the Commission should adopt structural remedies, i.e. unwind the transaction or 

at least mandate the separation of the datasets. 

● Excessive data extraction may also amount to exploitation of consumers. Pervasive surveillance 

in the absence of clear understanding and valid consent on behalf of consumers may reflect the 

dominant platform’s ability to extract monopoly rents, as some could argue is the case with 

Facebook.  

 

 

3. Focus on digital advertising and importance of data 
 

hereas publishers offer EU citizens a variety of ways to pay for products and services, the 

business model of the major online platforms lies in the provision of a “free” service to 

consumers which is monetised through data extraction and display of targeted ads. Antitrust 

enforcement has mainly focused on consumer-facing markets.  

 

 
11 As is for example the case with proprietary formats promoted by Google (Accelerated Mobile Pages) and Facebook 
(Instant Articles). 
12 European Commission – Press release, “Mergers: Commission fines Facebook €110 million for providing misleading 

information about WhatsApp takeover”, 18 May 2017, available at http://europa.eu/rapid/press-release_IP-17-

1369_en.htm 
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A full understanding of the platforms’ conduct requires exploring the advertising side, where platforms 

derive their revenue. Online platforms have distorted competition in the supply of digital advertising. 

 

First, a handful of dominant platforms capture more than half of global advertising spend and almost the 

entire growth in the industry. 

 

● The Commission should investigate how big dominant platforms use the troves of data collected 

across their properties through pervasive user surveillance to dominate search and (social) 

display advertising respectively.  

● These “walled gardens” refuse to share data with advertisers and independent auditors in order 

to assess their performance. This means that dominant platforms are free to over-report ad 

metrics and the effectiveness of targeting on those platforms.  This acts to perpetuate the idea 

that advertisers are better off running campaigns on the walled garden instead of other 

publishers. 

 

Second, news publishers operate in an extremely complex ecosystem of ad tech companies, whose 

cumulative fees (the “ad tech tax”) result in the publisher receiving as little as 30% of ad spend.  

 

The Commission should launch an investigation into Google’s practices in the field of ad tech. Google 

has managed to dominate every node of the ad tech ecosystem through the acquisition of multiple 

companies, the most important being that of DoubleClick, and by engaging in anti-competitive 

conduct.13 

● Over the years Google has used the pivotal role of its ad server to systematically favour its ad 

intermediation activities. Companies referred to in Google/DoubleClick as constraining Google’s 

conduct have either left the market or turned to fringe competitors.  

● Google’s unique vertical integration and opaque practices afford it the ability to manipulate 

auctions and earn extra margin on top of its disclosed commission, to the detriment of its 

customers, publishers and advertisers.  

● Lack of competition in the digital ad supply chain results to significant consumer harm, either in 

the form of higher prices of the advertised products/services or in the form of lower quality 

publisher content.  

 

The EPC further urges the Commission to investigate whether Google forces publishers into 

conduct, which while beneficial for itself, is fundamentally at odds with their interests.  

 
13 D. Geradin & D. Katsifis, “An EU competition law analysis of online display advertising in the programmatic age, European 

Competition Journal, 4 February 2019, available 

athttps://www.tandfonline.com/doi/full/10.1080/17441056.2019.1574440 

https://www.tandfonline.com/doi/full/10.1080/17441056.2019.1574440


 

 
 

 

As Google competes with publishers for user data and advertising revenue, it has every incentive to keep 

users in its own ecosystem. Google has used its power in online search to force adoption of AMP,14 its 

format for the design and display of mobile webpages, introduced with the alleged aim of increasing the 

speed of load times.  

 

● AMP is harmful for publishers, in that users never leave Google’s servers. As a result, Google 

collects valuable user data and thus eliminates any competitive threat news publishers might 

pose. All at once, AMP restricts news publishers’ monetisation opportunities. 

 

At the same time, the Commission should: 

 

● Investigate Facebook’s use of misleading statements and deceptive practices (e.g. regarding 

the level of user surveillance, the use of social plugins in third party websites, the ability to 

combine Facebook and WhatsApp datasets) through which it has acquired significant data 

advantage and raised barriers to entry in the (social display) online advertising market.15 

 

● Investigate whether Facebook engages in practices through which it prevents news 

publishers from building their own datasets while reinforcing its own data advantage. For 

instance, Facebook uses its algorithm to prioritise in the users’ newsfeed Instant Articles, its 

format for the design and display of mobile webpages, introduced with the alleged aim of 

addressing slow loading times.16 When a user reads an Instant Article, the news publisher is 

unable to use first-party cookies and has to rely on data provided by Facebook at its own 

discretion. Moreover, news publishers are restricted in monetising their inventory, as Facebook 

allows only direct (non-programmatic) deals with advertisers or the use of Facebook’s own 

intermediation service. In the latter case news publishers have to pay Facebook 30% of their 

revenue. 

 

 

 
14 M. Scott, “Google’s mobile web dominance raises competition eyebrows”, POLITICO, 1 June 2018, available at 

https://www.politico.eu/article/google-amp-accelerated-mobile-pages-competition-antitrust-margrethe-vestager-

mobile-android/ 

15 L. Gormsen& J. Llanos, “Facebook’s Anticompetitive Lean in Strategies”, 6 June 2019, available at 

SSRN: https://ssrn.com/abstract=3400204, p. 52-65.  

16 Id. p. 65-67. 

https://www.politico.eu/article/google-amp-accelerated-mobile-pages-competition-antitrust-margrethe-vestager-mobile-android/
https://www.politico.eu/article/google-amp-accelerated-mobile-pages-competition-antitrust-margrethe-vestager-mobile-android/
https://ssrn.com/abstract=3400204


 

 
 

4. Focus on Artificial Intelligence and Algorithmic Transparency: shining a light into 

the black box; delivering accountability  

 

                                                                                                                                                                 

s with any new technology, the 

development of Artificial 

Intelligence (AI) is provoking 

ethical debate as society comes to terms 

with what the systems can do, how they 

should operate, and in some 

cases even whether they should 

be developed.  The range and depth of 

ethical concerns already is broad, going 

from questions around data usage and 

privacy through to more 

technical questions of fairness or 

discrimination within the underlying 

algorithms.  Questions also extend even to more existential questions around the future of human 

society itself.     

 

It should be recognised from the outset that a degree of opacity may be unavoidable. AI can potentially 

complete complex data-processing and analytical tasks that are beyond human capabilities. It is also 

able to learn and to modify its behaviour. As a result of this complexity, three key principles need to be 

adopted: 

 

 

i.  Transparency when AI is used 
 

Use of AI systems must be transparent so that consumers and citizens are made fully aware when 

they are engaging with them. This can be met at different stages of the process and in many 

different ways, according to the application and in a context-specific way.  

 

ii. Transparency of decisions made by AI 
 

All decisions made by AI systems must be fully understandable so that people, by working back 

through the system, can understand from the inputs, process and outputs, how a particular 

decision came about.  However, such explicability is not always possible.  Unlike 

in mainstream computing where a given series of “if, then…else” statements leads to an 

inevitable conclusion, in machine-learning the logic function is better described as “if, 

A 



 

 
 

then…probably”, as the systems make a probabilistic assessment based upon processing myriad 

iterations, and reiterations, of input data.  

 

Data scientists thereby train models to recognise patterns, rather than program them to 

determine them. Building on experience the machine itself decides on the relative importance 

of each piece of data and how it should be classified.  Hence there is no clear pathway to explain 

a specific decision and this inability to provide a complete explanation of a machine-made 

decision is not dissimilar to human made decisions.   

 

Whenever subjective judgements are in play, it is very difficult for most people to give a full 

account of why they acted as they did: emotion, reason, experience, prejudice and mood may all 

come into play, and not always consciously.  A requirement to be able to explain should therefore 

be understood not as an ability to map directly a decision-making path, but rather as the way 

in which a system can be described and what can be said about how it was trained and 

designed. The requirement should be to provide as full a level of explanations as possible.   

  

iii. Accountability and redress 

 

If users are made aware of the use of machine-learning systems and are able to have some of the 

decision-making process explained, it is also seen as important that there is an ability to appeal 

against the systems’ decisions based upon them.  Companies deploying machine-learning should 

have routes to redress, should a consumer feel aggrieved by an outcome.   An important way to 

address concerns about machine-learning decisions is to ensure that human agency remains part 

of most processes.  As the machine-learning tools remain in their infancy, total perfection and 

certainty is not achievable.  It is therefore all the more vital that human oversight remains in play 

to adjudicate on the minority of cases where decisions are wrong or indeterminate.  

In many cases safeguards already appear in existing consumer rights legislation in most 

jurisdictions: we therefore support measures to ensure that these mechanisms remain applicable 

in the machine-learning environment.   

 

 

  

 



 

 
 

5. Reform the legal regime on liability of platforms 
 

t present, platforms such as search engines, news 

aggregators and social networks rely on the “safe 

harbour” established in Directive 2000/31/EC 17  (the 

“eCommerce Directive”) for ‘mere conduits’ or passive ‘hosts’ 

to avoid primary liability for the content disseminated 

through their network. Today, the major search and social 

networks accept they are no longer mere conduits or passive 

hosts, but reject that they should have the same liability as 

publishers. They are not however neutral in the way that they 

facilitate interactions between content providers and their 

users, enabled by their networks, rendering the eCommerce 

directive outdated. The change in the way these companies 

operate was recognised in the recent Directive on Copyright 

and the Digital Single Market in which ‘content sharing 

platforms’ are now required to work with rightholders either 

to agree licences for content which the platforms monetise, 

or to remove that content from their networks. 

 

This approach should be incorporated into a clear horizontal legal framework that recognises the 

evolution of these companies, with appropriate definitions and associated liabilities so regulators can 

request information from platforms, impose remedies and hold them to account, removing any unfair 

advantages for platforms, which compete against news publishers for user attention and advertising 

revenue.18  This is because platforms such as social networks, search engines or news aggregators do 

exercise similar functions to those traditionally undertaken by news publishers, e.g. selecting and 

curating content to be displayed to their users to maximise engagement and advertising revenues.19 The 

main differences lie in how such curation takes place and that it is on content that has been produced 

under the investment, liability and editorial judgement of others.  

 
17 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of 

information society services, in particular electronic commerce, in the Internal Market ('Directive on electronic 
commerce') 

18 ACCC Preliminary Report, p.146 
19 Australian Competition and Consumer Commission, Digital Platform Inquiry, Preliminary Report, 10 

December 2018, available at 
https://www.accc.gov.au/system/files/ACCC%20Digital%20Platforms%20Inquiry%20-
%20Preliminary%20Report.pdf (the “ACCC Preliminary Report”), p. 126 et seq. 
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A balance must be struck, therefore, between providing a clear legal framework and too broad a set of 

liabilities which could lead to undesirable editorial decision making by the platforms about the journalism 

our members publish, against subjective criteria rather than clear laws.  

 

While in the context of news publishers, editorial decisions are made by the editor-in-chief, online 

platforms have entrusted this task to algorithms that leverage machine learning to deliver personalised 

results for each individual user. This has two major consequences.  

 

1. First, personalised results mean often that the user is exposed to online content that reinforces 

pre-existing beliefs and biases. Creating “echo chambers” or “filter bubbles” ultimately 

undermines critical thinking and democracy. The effect of “echo chambers” is expected to be 

aggravated by the increasing use of voice assistants.  

 

2. Second, platforms have every incentive to promote content that drives user engagement, with 

little regard to its quality, authenticity or legality. The reason is that the business model of 

platforms lies in providing a free service to their users which is then monetised through harvesting 

data and targeted advertising. Platforms thus profit from sensational – even extremist – content 

that keeps users addicted within their ecosystem and further monetised. That leads to the well-

known problem of fake news but also dissemination of illegal content.  

 

There is no reason in principle why market dominant platforms that exercise control over how people 

consume news for their own profits, should be exempt from any liability. With great power comes great 

responsibility but a balance needs to be struck with appropriate safeguards, e.g. to ensure platforms have 

no monitoring obligations for journalistic content, and with exemptions for platforms where due to their 

smaller size, scale and resources, compliance costs would be prohibitively high.  

 

 

6. Enforcement: Tackling illegal content online  
 

hilst the growth of legal services for 

the delivery of online content, 

including innovative licensing, is the 

cornerstone of the digital content market, 

improving the legal framework for the 

enforcement of intellectual property rights 

has a vital role to play as a means to guarantee 

the growth and jobs in Europe.  

The widespread theft of media and creative 

content damages the potential for professional 

journalism and entertainment to thrive in the 

future and limits the growth of the European 

digital economy. If policymakers do not defend 

the necessity to enforce one’s rights online, the 

value of creation will erode. This in turn will 
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impact the financial viability and an independent 

press. 

 

Sector-specific legislation has already inserted 

various exceptions to the general rule of 

immunity from liability, e.g. the Copyright 

Directive as regards copyright-protected 

material, 20  the Audiovisual Media Services 

Directive as regards video-sharing platform 21 , 

while most recently the EU legislature has 

proposed to hold platforms liable for not taking 

measures – including preventative measures 

with the use of automated means – to tackle 

terrorist content online. 22  At the same time, 

some Member States have already introduced 

stricter rules to fight illegal content and more 

Member States are considering adopting such 

legislation.  

 

Sectoral and national regulatory fragmentation 

and the resulting confusion in the end benefits 

only the few major platforms that have the 

resources to comply across multiple 

jurisdictions, while raising substantial barriers 

for new innovative entrants. To prevent further 

legal uncertainty and promote entry from 

smaller innovative players action must be taken 

at European level. 

 

⮚ The eCommerce Directive does not deal with search. This means that when it comes to 

enforcement against failure to take down illegal content there is no mechanism to apply 

judgements across borders.  

 

⮚ The European Commission and Member States must continue to work towards a robust civil 

enforcement framework to ensure both effective and uniformly applied measures involving all 
players in the creative and distribution chain, including those internet-based businesses which 

both facilitates and profit from infringing activity.  Without this integral piece, the completion of 

a truly effective Digital Single Market will not be possible.  
 

 

7. Fake news and fake science undermine the right of citizens to be 

informed 
 

ournalism exists in the context of its audience, and if journalists (and those who care about 

journalism) are to understand and navigate the changing environment around news, it is critically 

important that they have access to relevant, robust, independent news and analysis. Publishers are 

 
20 Directive (EU) 2019/790 of the European Parliament 

and of the Council of 17 April 2019 on copyright and 
related rights in the Digital Single Market and amending 
Directives 96/9/EC and 2001/29/EC 

21 Directive 2010/13/EU of the European Parliament and 
of the Council of 10 March 2010 on the coordination of 

certain provisions laid down by law, regulation or 
administrative action in Member States concerning the 
provision of audiovisual media services  

22 http://www.europarl.europa.eu/news/en/press-
room/20190408IPR35436/terrorist-content-online-
companies-to-be-given-just-one-hour-to-remove-it 
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pushing hard to distinguish high-quality journalism from the mass of disinformation that is now 

published on the internet – and more and more of them are looking to charge for that difference. Some 

traditional brands may be helped by concerns about misinformation, which mean that people are once 

again paying more attention to ‘reputable’ brands – even as others continue to complain about media 

bias and negativity.   

 

We must nevertheless ask if quality journalism is under threat. Not just from changes in the competitive 

landscape of modern media and communications but from a lack of understanding by the regulators and 

politicians of what is at stake when it comes to upholding a free and independent press.  

 

Citizens remain concerned about their ability to 

separate what is real and fake on the internet. 

According to the Reuters Institute, concern is high in 

France (67%), and lowest in the Netherlands (31%), and 

Germany (38%), which tend to be less polarised 

politically. The biggest jump in concern (+12pp) came 

in the UK (70%) where the news media have taken a 

lead in breaking stories about misinformation on 

Facebook and YouTube and there has been a high-

profile House of Commons inquiry into the issue. 

 

 

Fake News: 

 

When it comes to news, the major platforms deploy black box algorithms to make deliberate editorial 

decisions about who gets to see what, creating “echo chambers” that reinforce users pre-existing beliefs 

and biases. At the same time, the very commercial incentives of the major platforms to maximise 

engagement, in turn promote the dissemination of fake news and click baits that will drive user 

engagement and maximise the time users spend on the platform. As the incentives of the platforms 

whose underlying business model relies on harvesting and monetising data are fundamentally 

misaligned with the societal objective of ensuring that citizens are well informed, it is necessary to 

intervene. The proliferation of fake news and state sponsored propaganda is particularly worrisome for 

the future of our democracy, and for participation in open elections. 
 

Fake Science: 

 

Just as news organisations address fake news and disinformation through significant investment in 

teams of in-house professionals and fact-checkers, with ultimate responsibility lying with the editor, so 

do scientific publishers invest in their editors and in-house teams. Fake science is as big an industry as 



 

 
 

 

fake news and equally destructive. When research findings have been peer reviewed and published in a 

scientific journal, this indicates that they are sufficiently valid, significant and original to merit the 

attention of other scientists. Peer review is an essential dividing line for judging what is scientific and 

what is speculation and opinion.  The role that publishers play in helping combat disinformation and 

fraud, is an important one, and the Commission can support this by doing the following: 

 

● Require algorithmic transparency, so that users can evaluate why a particular news story is 

prioritised over another. 

● Require that platforms prioritise authoritative content. 

 

 

8. Taxation 
 

air competition between the global platforms cannot be restored without a level playing field in 

taxation. Under the existing rules, global players can avoid local taxation of digital advertising 

revenue and move profits between jurisdictions, while media companies are taxed around their 

place of establishment. A lack of transparency in the way in which platforms conduct their advertising 

businesses for example also affects their ability to avoid paying tax in the countries in which they make 

profits (not based on from where the advertising was sold). If there were to be full transparency on for 

example the revenues derived from advertising in any one country, an accurate calculation could be 

made by tax authorities based on the overall gross profit of each company.  

• To strengthen the competitiveness of European news publishers, the EU should coordinate with 

other supranational agencies such as the OECD and work closely with the US administration to 

establish a fair taxation scheme on a global level. 

• The EPC welcomes the recently announced digital tax roadmap agreed by the G7 and encourages 

the EU to work on a global solution.  
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